ABSTRACT: Over recent years, most particularly with the entry into force of the Lisbon
Introduction
The treaty recognition of the respect for national identity in the EU legal order and the concomitant emergence of constitutional identity as a (potential) yardstick for review of EU law by national constitutional courts -e.g., through the case-law of the German Federal Constitutional Court regarding the Maastricht and Lisbon treaties 1 -continues to have ramifications in the Union. It has led, for instance, to an intensification of the judicial dialogue in the EU both vertically between national courts and the Court of Justice of the European Union ("CJEU") and horizontally between national courts.
Against this background of an ever-changing landscape, stand the ostensibly immutable provisions of the Agreement of the European Economic Area ("EEA") signed in 1992, a year before the eventual entry into force of the Maastricht Treaty. Agreed to in the era immediately preceding the creation of the EU, the EEA Agreement essentially extends the provisions of what became known as the Internal Market to the EFTA-EEA states of Iceland, Liechtenstein and Norway. Charged with authoritatively interpreting the Agreement's provisions for those EFTA-EEA states is the EFTA Court, 2 the remit of which is to ensure the continuing homogeneity between EU law and EEA law and thus to avoid future divergences in interpretation between the two legal systems. As will be seen in this article, the EFTA Court has responded to these challenges by developing the principle of "dynamic interpretation" in its approach to its decision-making.
Within this framework, then, the present article seeks to address one particular issue of the horizontal judicial dialogue of the CJEU and the EFTA Court, 3 related to the possible migration of constitutional ideas 4 between the EU and the EFTA-EEA states. That is the putative reception -mediated by the EFTA Court -into the EEA legal order of the principle of the respect of national identity, most recently articulated in treaty form in Art 4(2) TEU. It will be argued that such principle -although currently indeterminate in scope -is likely to come to play a greater role in the Internal Market and the CJEU's own decision-making and will thus impact, in due course, on the EEA legal order. How such impact might play out will also be briefly considered.
National identity and the European Union
The recognition of national identity as a discrete concept was originally introduced by the Maastricht Treaty and provided under then Art F(1) TEU that: "The Union shall respect the national identities of the Member States, whose systems of government are founded on the principles of democracy." The Amsterdam Treaty revised the numbering, Art 6(3) TEU, and removed the dependent clause.
Further development was proposed through Art I-5 of the draft Constitutional Treaty, the progenitor of Art 4(2) TEU, quoted below. The relevant Working Group in the Convention noted 5 that its discussions, when dealing with the wording of this provision, had centred on two core areas of national responsibilities, viz.: (1) fundamental structures and essential functions of a Member State which were included in Art I-5 CT (and later retained in Art 4(2) TEU); and (2) basic public policy choices and social values of a Member State including tax policies; social welfare benefits system; educational system; public health care system; and cultural preservation and development. Interestingly, choice of languages was considered as part of the first group, not the second. Nevertheless, as a result of its deliberations, the Working Group members generally agreed that the revised clause would not require any specific mentioning of the latter basic policy choices of the Member States.
The Lisbon Treaty largely kept the wording of Art I-5 CT (adding the point on equality) and now provides in Art 4(2) TEU:
The Union shall respect the equality of Member States before the Treaties as well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government. It shall respect their essential State functions, including ensuring the territorial integrity of the State, maintaining law and order and safeguarding national security. In particular, national security remains the sole responsibility of each Member State.
Van der Schyff has argued 6 that Union respect for national identities is to be understood as meaning exclusively the protection of the individual constitutional identity of the Member States. Nevertheless, the Working Group's approach to basic policy choices as part of national identity contextualizes the wording of Art I-5 CT/ Art 4(2) TEU, so that a narrow, "constitutional" interpretation of national identities does not represent the intention of the drafters of that provision. In fact, "national identity" must be seen as a much broader concept within the context of the Union. Poiares Maduro's contentions may be restated as follows: (i) the obligation to respect the constitutional identity of Member States existed from the outset of the European project and is therefore inherent in the Treaties; (ii) since the Lisbon Treaty amendments entered into force, it is now a separate ground for justifying derogation from the freedoms of the Internal Market; and (iii) national identity "includes" constitutional identity. These three points are all vital components of the arguments in this study to which further reference will be made later. Echoing the words of Poiares Maduro, Besselink's views are also interesting when he considers "national identity" in a broader manner, comprising multiple identities and encapsulating cultural identities as well.
9 It might therefore be considered that the notion of "national identity" is one which the CJEU may imbue with further content through its case-law or that it acts as an umbrella under which a variety of issues might coalesce together.
(b) Free movement and Member States' margin of appreciation
The protection of national identity in a broad sense has therefore existed from the outset of integration within the context of the Internal Market 10 and was intended to be retained under the Constitutional Treaty and subsequent Lisbon Treaty.
Understood in this way, "national identity" has been protected under a series of Treaty exceptions allowing Member States a degree of discretion to keep in place national rules that, while forming a barrier to the exercise of the free movement rights, may nevertheless be justified on the basis of those exceptions. Sweeney 11 has analysed this "margin of appreciation" through the CJEU's case-law on the four freedoms, demonstrating that the doctrine plays a role across the different categories of restriction. In balancing European (ostensibly economic but increasingly sociopolitical) aims against more local values, the CJEU has inevitably been drawn into a discussion about the suitability, necessity and proportionality of the national measures in question.
On the one hand, for example, Art 36 TFEU permits national measures that infringe the right to free movement of goods where they can be justified, inter alia, on grounds of public morality, public policy or public health. Free movement of persons and the freedoms of establishment and to provide (and receive) services are subject to limitations justified on the grounds of public policy, public security or public health;
12 moreover, none of these rights can be applied to employment in the public service or to activities which in the relevant Member State are connected with the exercise of official authority. 13 However, these exceptions must not -in effect -amount to disguised restrictions on these free movement rights and the CJEU remains vigilant to the claims of Member States in these situations and polices the limits to these exceptions.
14 Thus, while the Treaties and CJEU case-law allow the Member States a margin of appreciation in protecting their national identity, the exercise and extent of the applicability of such exceptions are kept firmly within the competence of the CJEU: such approach is mirrored in the CJEU case-law under Art 4(2) TEU which will be considered later. 15 The general requirement on EU Member States, to ensure no national impediments exist to the exercise of the free movement rights, can be tempered with the need to protect the State's identity. In Schmidberger, 16 the Austrian authorities' failure to ban a demonstration (thereby causing a 30-hour closure of a major motorway) was capable of restricting intra-Union trade in goods under Arts 34 and 35 TFEU but could be objectively justified on the grounds of the fundamental rights to freedom of expression and assembly. Since both the Union and its Member States were required to respect fundamental rights, their protection was a legitimate interest which justified the restriction of a fundamental freedom guaranteed by the Treaty, such as the free movement of goods.
Protection of national identity possesses a certain progeny in CJEU case-law: in Groener, 17 the relevant Irish law provided that teachers in vocational schools in Ireland were required to be proficient in the Irish language. The CJEU ultimately ruled the language proficiency requirements permissible -in view of a clear policy of national law to maintain and promote the use of the language as a means of expressing national identity and culture -provided they were not disproportionate to their objectives.
On the other hand, the Cassis de Dijon case 18 has also allowed the CJEU to elaborate further on the field of discretion left to Member States in their ability to create or maintain in place non-discriminatory measures.
19 These measures, having equivalent effect to quantitative restrictions, which are indistinctly applicable and infringe the free movement of goods under Art 34 TFEU might be found to be lawful under EU law if they are both objectively justified and proportionate.
The CJEU consequently regarded as objective justifications the legitimate interests of social and economic policy 20 as well as cultural interests. 21 National rules on shop opening hours were also covered, 22 provided their purpose was to ensure that working and non-working hours were so arranged as to accord with "national or regional sociocultural characteristics" which phrase was subsequently held to include laws for the protection of workers.
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Consequently, despite the presumption in favour of free trade in the Internal Market, the Treaties and CJEU case-law already allowed the Member States to retain a strictly-defined competence lawfully to limit free trade, in order to protect certain important domestic interests related to national identity before the EEA Agreement was signed.
(c) Protection of national identity since Maastricht As mentioned above, the express mention of the Union's respect for national identity dates from the Maastricht Treaty and has been developed in ensuing amendments. In Commission v. Luxembourg, 24 a pre-Lisbon case, the CJEU considered that the protection of national identities of Member States was a legitimate objective that the EU legal order had to respect. 
Guastaferro considers
27 that Art 4(2) TEU (and its predecessors) has been used by the CJEU in two ways: first, as an autonomous internal market ground of derogation, i.e., as a justification for a national measure that had been found to be inconsistent with a fundamental freedom under the Treaty; and secondly and more importantly for the present argument, the identity clause has been employed as a rule of interpretation of existing internal market grounds for derogation.
The CJEU has evolved its case-law on the identity clause; 28 in the Omega case, it balanced the right to human dignity (under German Constitution Art 1) with the freedom to provide services holding that:
29 "Since both the Community and its Member States are required to respect fundamental rights, the protection of those rights is a legitimate interest which, in principle, justifies a restriction of the obligations imposed by Community law, even under a fundamental freedom guaranteed by the Treaty such as the freedom to provide services."
Further in Laval, the CJEU made an express reference to the importance of the right to collective action enshrined in Art 17 of the Swedish Constitution and pointed out 30 that exercising the right to take collective action "for the protection of the workers of the host State against possible social dumping may constitute an overriding reason of public interest within the meaning of the case law of the Court which, in principle, justifies a restriction of one of the fundamental freedoms guaranteed by the Treaty."
The CJEU returned to the issue of national identity in Sayn-Wittgenstein, in which the complainant had argued that an Austrian constitutional rule prohibiting use of noble titles infringed her free movement rights. In considering the issue, the CJEU stated:
31 "[I]n accordance with Article 4(2) TEU, the European Union is to respect the national identities of its Member States, which include the status of the State as a Republic." It further noted:
32 "[A]ny restriction on the rights of free movement which would result for Austrian citizens from the application of the provisions at issue in the main proceedings are therefore justified in the light of the history and fundamental values of the Republic of Austria." The CJEU in Sayn-Wittgenstein appears impliedly to have used Art 4(2) TEU to support the justification of the restriction on EU rights caused by the Austrian constitutional prohibition on noble titles. 33 Through Runevič-Vardya, the CJEU extended the concept of national identity under Art 4(2) TEU to cover protection of the official language of a Member State 34 being a legitimate aim capable of justifying restrictions on EU free movement rights.
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The concept of protection of national identity received support from the CJEU 27 Guastaferro, footnote 7, 290-299. 28 For an extensive and detailed analysis of CJEU case-law related to this subject, see T. -echoing its earlier ruling in Omega 36 -when it stated in Sayn-Wittgenstein that: 37 "[T]he specific circumstances which may justify recourse to the concept of public policy may vary from one Member State to another and from one era to another. The competent national authorities must therefore be allowed a margin of discretion within the limits imposed by the Treaty." In Gambelli, the CJEU had previously said:
38 "[M]oral, religious and cultural factors ... could serve to justify the existence on the part of the national authority of a margin of appreciation sufficient to enable them to require what consumer protection and the preservation of public order require." Although this would appear to mean that national identity as a ground for justification might be invoked with respect to specific national interests, this does not imply a blanket acceptance of all national rules (when claimed by Member States) as furnishing the appropriate basis for justifiable restrictions on (the exercise of) EU law rights. 
National identity and the EFTA Court (a) Guaranteeing homogeneity between the Union and the EFTA-EEA
In view of the international law nature of the EEA Agreement and the need to avoid divergences between the decision-making of the CJEU and the EFTA Court, the drafters of the Agreement created special homogeneity rules. According to the Agreement, 40 the EFTA Court is supposed: (a) to interpret provisions of that Agreement that are identical in substance to corresponding rules in the TFEU in conformity with the relevant rulings of the CJEU rendered before the Agreement was signed on 2 May 1992; and (b) to pay due account to relevant CJEU rulings after that date.
However, the EFTA Court recognized 41 that the establishment of a dynamic and homogeneous market was inherent in the general objective of the EEA Agreement and, in turn, took the view that EEA law might be dynamically interpreted if this were necessary in order to achieve judicial homogeneity. 42 In practice, the EFTA Court does not distinguish between pre-and post-May 1992 CJEU case-law, thereby respecting it in its entirety 43 and applying it directly without temporal discrimination in cases before it.
In addition, the principle of homogeneity has led to "a presumption that provisions framed identically in the EEA Agreement and the EC Treaty are to be construed in the same way" 44 while also acknowledging that there were "certain differences in the scope and purpose of the EEA Agreement as compared to the EC Treaty which may under specific circumstances lead to a different interpretation." 45 Nevertheless, in L'Oréal, the EFTA Court concluded that only "compelling reasons" 46 could justify divergent interpretations of the same rule under EU and EEA law: in so doing it also raised the threshold for allowing differences in purpose and context to justify derogation from the homogeneity principle. 47 The EFTA Court in its case-law has therefore overcome the apparent temporal limitations imposed by the EEA Agreement on its acceptance and use of CJEU case-law and, through the "compelling reasons" test of L'Oréal, has set an even higher threshold for divergent interpretations of the same or similarly-worded legal rules in the EU and EEA legal orders. As Fredriksen has contended:
48 "Thus, we can safely assume that it will be very difficult for the EFTA States to advance differences in context and purpose between EEA law and EU law in order to secure greater political leeway than the ECJ allows the EU Member States." (b) Creation of the EEA legal order by the EFTA Court Having asserted in Sveinbjörnsdóttir 49 that the EEA Agreement was an international treaty sui generis which contained a distinct legal order of its own, in words reminiscent of the CJEU in Van Gend en Loos, 50 the EFTA Court subsequently recognized 51 that this distinct legal order was characterized by the creation of an internal market, the protection of the rights of individuals and economic operators and an institutional framework providing for effective surveillance and judicial review.
In fleshing out this economic constitutional order of the EEA -much in the same way the CJEU attempted to do with the EU legal order from the 1960s onwards 52 -the EFTA Court has been inspired by the CJEU-created fundamentals of the Union legal order. However the EFTA Court evidently works in a different policy universe and has to maintain the axiomatic dichotomy of membership of the Internal Market (and thus the core of the European project) with the respect for (Nordic) notions of sovereignty vis-à-vis the inherent supranationalism of the EU institutional system. 53 While the EFTA Court has rejected the direct "importation" of the principles of primacy and direct effect 54 from the EU system since the necessary supranational element is absent from the EEA system, it has nevertheless introduced EEA-equivalent concepts 55 of "quasi-direct effect," 56 "quasi-supremacy," 57 full state liability, 58 indirect effect or consistent interpretation, 59 effectiveness of remedies protecting infringement of rights under EEA law, 60 general principles of law
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(including fundamental rights) 62 and even the emergence of an EEA citizenship in line with the parallel EU citizenship. 63 Such activism has allowed the EFTA Court to emulate some of the main constitutional bases of the Union legal order set out in CJEU rulings, 64 albeit in a circumscribed manner and based on the fact that, whilst the depth of integration under the EEA Agreement is less far-reaching than under the TEU and TFEU, the scope and objective of the EEA nevertheless go beyond what is usual for an agreement under public international law.
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(c) Protection of national identity in the EEA It will be recalled from Poiares Maduro's earlier proposition that national identity protection has been inherent in the Union Treaties from the very beginning. If that is the case, then respect for such identity was transferred from the Union to the EEA system through the same or similarly-worded provisions, at least to the extent where that is guaranteed under the Internal Market.
The EEA Agreement for its part replicates the free movement provisions of the Internal Market and the Treaty exceptions to them:
66 thus, following the earlier scheme, Art 13 EEA permits national measures that infringe the right to free movement of goods where they can be justified, inter alia, on grounds of public morality, public policy or public health. 67 Free movement of persons and the freedoms of establishment and services are subject to limitations justified on the grounds of public policy, public security or public health; 68 and the public service exception is also maintained in respect of the same freedoms. 69 Moreover, the EFTA Court has also seen fit to approve the Cassis de Dijon jurisprudence in its own decision-making. 70 Within the framework of the EEA Agreement and the relevant CJEU case-law, then, the EFTA Court has already deal extensively with the economic freedoms and their permissible limitations; 71 on a number of occasions, it has been faced with claims that such freedoms should not apply because of an objectively justifiable reason related to national identity. In fact, it has been argued that the lack of supranationality of the EEA Agreement might allow for some further leeway in the conduct of EFTA-EEA states with a dualistic approach to international law 72 in respect of national identity than would be available to EU Member States. Commentators have variously grouped these mandatory requirements together in terms of features related to geography, population and culture.
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Thus the deep-rooted Nordic public health policies regarding alcohol consumption were considered in the context of national alcohol monopolies; 74 public health also came into play on food labelling and food additives. 75 Similarly, the strong Nordic tradition of workers' protection 76 as well as ensuring gender equality 77 have been argued as justifying national restrictions on the exercise of EEA rights. Even intellectual property rights in the context of free trade and the protection of consumer interests may be proffered as examples of national identity.
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Lastly, the geographical situation in all three EFTA-EEA states has been called into play, in reality as examples of national identity justifying domestic measures that otherwise impinge upon the economic freedoms under the EEA Agreement: Norwegian state aid policy used in trying to improve working conditions in underpopulated and remote regions, 79 Icelandic tax differences on internal and external flights, 80 and the scarcity of (building) land in Liechtenstein 81 are all features that have been argued before the EFTA Court as objectively justifying national restrictions on free movement rights.
Taking these examples and the earlier arguments on the broad concept of "national identity," inherent in the Treaties and encompassing the "constitutional identity" of Member States, it is conceivable that this concept is already part of the EFTA-EEA legal order.
(d) Limiting national identity protection in the EEA Nevertheless, despite its predisposition towards reception of EU principles enunciated by the CJEU, the EFTA Court has been very wary of attempts to extend the range of legitimate considerations that can be used to justify restrictions on the four freedoms 82 and has thus effectively circumscribed national identity protection more acutely than may be found in CJEU case-law. The EFTA Court's approach thus appears to be designed to limit EFTA-EEA States' political latitude on policy grounds:
83 aving inserted a certain "safety margin" into its interpretation of EEA law and interpreted any respect for or protection of national identity in a stricter way -within the area of free movement rights -than allowed by the CJEU under EU law (cf Groener with Einarsson in the next paragraph), the EFTA Court has consciously avoided provoking possible CJEU reactions to imbalances between the Contracting Parties' obligations.
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In fact, the EFTA Court has so far ignored use of a broad or innovative concept of "respect for national identities" in its decision-making. 85 In Einarsson, 86 the Icelandic and Norwegian governments argued unsuccessfully that the preservation of the Icelandic language as a central component of that state's cultural heritage and national identity should be allowed to justify derogation from the prohibition against discriminatory taxation in Art 14 EEA. The EFTA Court was unable to use cultural policy by analogous application to Art 151(4) EC (now Art 167(4) TFEU) 87 as there was no parallel provision in the EEA Agreement. Moreover when referring to the predecessor of Art 4(2) TEU (Art 6(3) TEU, pre-Lisbon), the EFTA Court further stuck to the limitations imposed by the wording of the relevant treaties:
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It has further been suggested that Article 6(3) TEU might offer a basis for derogation, since language is central to the maintenance of the national identity of a State. The Court notes that the EEA Agreement contains no corresponding provision. Since the Treaty on European Union was negotiated before the conclusion of the EEA Agreement, it must be assumed that this discrepancy is intentional. The Court cannot base its reasoning on the analogous application of Article 6(3) TEU in the instant case.
In rejecting such analogous application of both provisions, the EFTA Court held 89 that "it would not be a proper exercise of the judicial function to seek to extend the scope of application of the EEA Agreement on that basis." The EFTA Court took the same position the following year in the Postdoc case 90 when it noted that what is now Art 157(4) TFEU, upon which the Norwegian Government based its arguments, had not been made part of the EEA Agreement. As a result, that provision could not be applied 91 as "a legal basis to decide the present application either directly or by analogy."
These decisions would seem to draw a line under any future efforts by the EFTA Court to interpret the EEA legal system so as to be able to adapt such system to the challenges of the new, post-Lisbon environment. Consequently, Fredriksen & Franklin have indicated 92 that the Court's statements in both preceding cases "ought to be interpreted primarily as a warning to the contracting parties of the need to revise the main part of the EEA Agreement," a point which has so far not been heeded. In fact, they claimed 93 that such view receives strong support from the way in which the EFTA Court actually interprets EEA law in the light of new EU rules in cases where this is required so that homogeneity can be maintained between EU and EEA law.
Indeed he application of homogeneity cannot be restricted to the interpretation of the provisions whose wording is identical in substance to parallel provisions of EU law." These later positions adopted by the EFTA Court seem to be in spirit at variance, to some extent, with its earlier views in Einarsson and Postdoc.
It may therefore be wondered why the EFTA Court would use its evident interpretative dexterity to bridge the gap between the EU and EFTA-EEA legal orders in these fields but not in relation to national identity which is a concept -as shown previously in this article -that also existed in an earlier incarnation in the preMaastricht EEC legal order, i.e., at the time of the signature of the EEA Agreement.
One answer to that was provided by Fredriksen 99 who proposed that the EFTA Court in Einarsson and Postdoc had rejected an analogous interpretation of the more recent provisions on national identity and positive discrimination in the EU Treaty since such interpretation would have been at the expense of private rights under the EEA Agreement. Accordingly, he posited, recognition of the principle of legal certainty as a barrier to an "excessively" dynamic interpretation of EEA law was an unavoidable position if individuals' rights under the EEA Agreement were to be taken seriously.
Conclusion
Absent a revision to the EEA Agreement, 100 the EFTA Court apparently refuses to consider any CJEU development of the content of "national identity" following on from Art 4(2) TEU. But such position would clearly run counter to the EFTA Court's avowed assertion of the dynamic and homogeneous nature of the EEA.
This position presupposes that Art. 4(2) TEU has the same effect as former Art. 6(3)/F(1) TEU: but while the CJEU in Commission v. Luxembourg 101 noted that the preservation of national identity in the latter Article a legitimate aim respected by the Community legal order, it seems to imply that it was not justiciable on its own.
The Lisbon Treaty has altered the context of the identity clause 102 and has determined a possible change in usage by the CJEU so that, while sometimes used on its own as a justification for a national restriction on a free movement right, Art 4(2) TEU usually operates as a way of imbuing content into free movement exceptions contained in the TFEU or perhaps through precedent CJEU case-law (e.g., Cassis de Dijon). In such way, the CJEU interpretation of the justifiable domestic restrictions on free movement is evolving beyond a clause determining constitutional competence ("constitutional identity") into a more nuanced clause deployed in the "ordinary" course of Internal Market litigation to add a further dimension to national limitations or even to provide a broader conceptual framework encompassing both the constitutional and ordinary aspects. Such evolution has repercussions for the EEA and the EFTA Court. Under Recital 15 of the Preamble to the EEA Agreement, it states:
[I]n full deference to the independence of the courts, the objective of the Contracting Parties is to arrive at, and maintain, a uniform interpretation and application of this Agreement and those provisions of Community legislation which are substantially reproduced in this Agreement and to arrive at an equal treatment of individuals and economic operators as regards the four freedoms and the conditions of competition.
In order to maintain the homogeneity, the EFTA Court may be called on again to revise its approach and interpret EEA law to conform to the new CJEU mandatory requirements founded on respect of national identity. Granted that the identity clause was not in the original EEA Agreement but neither were other (constitutional)
